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Medico-legal aspects of anaesthesia practice

S Radha Krishna
Consultant Anaesthesiologist
General Hospital Kuala Lumpur

Summary

The public especially in West Malaysia are becoming more aware of their rights and litigations are on
the increase. Fortunately in East Malaysia there are fewer cases. The legal aspects of anaesthesia
practice are very much on the lines of British system. Here the cause for compensation or legal action
depends on the proof of negligence. Currently in West Malaysia all anaesthetics are being given by
medical practitioners. In East Malaysia the anaesthetics are being given mainly by Medical Assistant’s
who have been trained for about six months to give anaesthesia in all government hospitals. There are
guidelines on minimum standard of safety for patients undergoing general anaesthesia, though this is
not as elaborate as those in Western countries.

Key words: Legal problem - Anaesthesia, Nurse Anaesthetics, Liability/ Responsibility, Anaesthetic
Dispute, Anaesthetic Complications, Standards of Monitoring.

“Over the past few years,there has been a substantial increase in the number of cases reported to
the society and I expect this trend to continue”.
Medical Protection Society

Introduction

One of the most distressing findings from mortality studies is that anaesthesia is the major cause of
death in perfectly healthy young patients undergoing uncomplicated operations.! The moral is clear:
anaesthesia is not without risk and is not to be undertaken lightly.

Legal Proceeding of Problems

In medical practice, the common sources of legal proceedings are negligence, defamation and trespass
to persons. The bulk of serious legal problems however fall within the sort of negligence.

Negligence

For anegligence claim to succeed the plaintiff must prove three elements - (a) that the defendant owed
a duty of care; (b) that there was a breach of that duty; and (c) that as a result, the plaintiff suffered
damage.?

The plaintiff must show that he suffered damage as aresult of abreach of duty owed by the anaesthetist.
abreach of duty which doesnotresultin adamage doesnot however, constitute negligence. The burden
of proving negligence rests on the plaintiff - ordinarily the defendant does not have to prove that he
acted with sufficient care and skill as it is for the plaintiff to prove that the defendant failed to comply
with the accepted standard of duty of care. The standard of proof is based firmly on the balance of
probabilities - a standard, it should be noted which is lower than that demanded in criminal trials.
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An apparent exception to the question of burden of proof arises within the rules of evidence when the
proofis said to be shifted from the plaintiff to the defendant. It occurs where the plaintiff has made out
a prima facie case of negligence according to the maximres ipsa liquitor — the thing speaks for
itself.3

The standard of care is judged by the standard of an ordinarily careful and competent practitioner of
that class. The anaesthetist will be found to be negligent if he had failed to make a proper pre-operative
assessment of the patient; failed to check his equipment; failed to monitor the patient’s blood pressure
and/or heartbeat in the course of surgery; or if, an inevitable accident having occurred, the anaesthetist
fails to invoke adequate resuscitation measures*. Some specific failure on the defendant’s part must
be pin-pointed.

According to a book published in 1987 by Margaret Brazier, Medicine, Patients and the law, the
following examples are given: An anaesthetic tragedy of itself is no real evidence of negligence. An
anaesthetist who failed to check equipment and ended up administering carbon dioxide instead of
oxygen was put on trial for manslaughter in New Zealand. An anaesthetist who injected cocaine
instead of procaine was found negligent in England as was the junior doctor who injected pentothal
into an anaesthetised patient, causing his death. If the wrong drug, of the wrong dosage, or a
contaminated drug, is used, the patient’s claim will generally be made good. The exception will be
where the error cannot be laid at the anaesthetist’s door. It can, therefore, be seen that the responsibility
of an anaesthetist is a heavy one. Failure to observe a standard procedure will subject him to liability.

It should further be pointed out that failure to obtain the consent of the patient for a particular treatment
may sometimes result in a doctor facing a charge of criminal assault.® In addition, a civil claim for
damages will lie for which there is usually no defence. Even where consent has been obtained, the
patient may claim damages for negligence alleging that the doctor failed in his duty to give a
sufficiently full explanation or disclosure of the risks inherent in the proposed treatment. Informed
consentrequires a detailed disclosure of possible risks as required in the United States of America and
Canada.’

A potential litigant wishing to pursue a claim for damages is obliged to commence legal proceeding
within a certain time limit imposed by law. Where the claim is for personal injuries or death the time
limit for the commencement of proceedings is generally 6 years from the time the cause of action arose.

Anaesthetic Liability.

At present, the courts take the view that the anaesthetist must accept the major responsibility for the
care of their patient during the recovery period until the patientis conscious and able to control his vital
functions. Should the evidence show that the nurse in charge had fallen short of her expected skills,
then the hospital authorities may have to accept some of the responsibility, but the major liability will
always rest with the anaesthetist.

For doctors in the private sector, the medico-legal insurance is vital for them, though this may not be
so necessary for the para-medics as the employer would be held liable for their negligence. The
government, on the other hand, bears full responsibility for all doctors and other para-medical staff.

The majority of claims which have arisen have been against junior anaesthetists working without
proper supervision® One of the most disturbing features arising out of the analysis of their claims is
that in many cases the anaesthetist was clearly insufficiently trained or lacked the required experience
to handle the particular case by himself without the assistance of a more experienced anaesthetist.
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Inadequacy of properly trained or experienced staff has often been attributed as the reason for junior
staff to undertake work which were beyond their capabilities.” More often, it has been the failure on
the part of the consultant in charge of the administration to ensure that suitably trained staff were
available who may be assigned to the operation theatre lists appropriate to their level of experience and
training. This is a universal problem.!°

Problems in East Malaysia

Particular problems are encountered in the case of East Malaysia''. Because of the lack of sufficiently
qualified medical officers, the anaesthetic services are mainly run by medical assistants. Furthermore,
until 1986, there was no well defined medico-legal cover for medical assistants which was then a major
cause for concern to the Medical Assistant in particular, and to the administration generally. The
system worked on a tacit understanding that medical assistants were covered either by the administration
or by operator (surgeon).

The administration can only be held responsible in so far as there is any negligence in technical
administration of anaesthesia, as they are employing a para-medic whom they consider is competent
enough to administer. This is called primary liability.

The other is vicarious liability, where a person is liable for negligence of an employee when acting in
the course of the employment.!? Therefore a medical assistant is allowed to administer D.D.A.; and
poison drugs only under supervision or orders of a doctor.

The position in East Malaysia now is that medical assistants have to be supervised by at least a
registered medical practitioner with anaesthetics experience (vicarious liability) and to a certain extent
by the hospital administration (primary liability).

Anaesthetic Dispute

A large portion of anaesthetic dispute are resolved or settled out of court and never reach the stage of
trial except occasionally when either party resorts to the court only for the purposes for the assessment
of damages. The majority of anaesthetic mishaps that have ended in court or settled by government
or M.D.U., although often avoidable, are due to normal human error or lack of judgement rather than
negligence. The list of common causes of non fatal complication reported are damage to teeth,
peripheral nerves, superficial thrombosis, epidural foreign bodies, awareness and extravasation of
drugs. To date, I have no knowledge of any such accidents being brought for settlement in Malaysia
as is the position in some Western countries'®* The common causes of death are aspiration of gastric
contents; difficult intubations; airway obstruction; hypo-ventilation; disconnections and undetected
hypotension. These common complications occur year after year.!* -

Certainly, maternal anaesthetic which is now well studied indicate that there are no signs of
improvement. Perhaps, it is unrealistic to expect any reduction in number of deaths when it should
be remembered that new anaesthetists and assistants are constantly being recruited and trained. New
equipment, techniques and drugs may improve anaesthetic practice, but their use has to be mastered
and their safety ultimately proved in everyday clinical practice. Furthermore, financial and staff
consideration restrict the availability of equipment, other facilities and the number of suitably qualified
staff.

Statistics or other relevant information of anaesthetic mishaps are often difficult to obtain. Even the

limited ones which are available are incomplete as collection of informations and methods of reporting
such incidents has been scant especially in the private sector. However, from the available
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information, the statistics show a steady increase in the number of claims made against anaesthetist
for the period 1983 - 1989. (15). It is, however, important to note that the reason for this increase
represents a trend towards more litigation than a deterioration of anaesthetic standard.

It is thus of paramount importance that an attempt should be made to reduce the incidence of errors
by the improvement in techniques and monitoring as well as the other possible hazards that have been
alluded to in anaesthetic literature. All these factors will influence judicial thoughtand lead the courts
to take a more critical view of the reasonable practitioners. It is the present hope that the speciality
will keep pace with the demand for ever rising standards which will assuredly confront its members.

Attention must be given to the invaluable source of educational material which resides in the reports
of enquiries into mishaps which have occurred in clinical anaesthetic practice. But there is no easy
access to such enquiries because they are invariably complicated by conflicting interests of the parties
and witness involved in the actual or impending legal suits. Nevertheless, the existing large
accumulation of detailed information relating to anaesthetic mishaps cannot continue to remain
entombed in guarded vaults when disclosure of such information could provide lessons of inestimable
value to the progress in the standard of care of patient requiring anaesthesia. The question is whether
these conflicting aspects, each important in its own can be bridged. The possible solution appears to
be in the setting up a Consultative Review Council Study on Surgical and Anaesthetic Morbidity and
Mortality (or a confidential enquiry into peri-operative deaths).!* Table 3.

This is truly an independent body held in respect by the medical profession for its confidentiality and
free of political service or disciplinary sensitivity. There is strict application of complete anonymity,
confidentiality and legal protection, so that individuals and locations cannot be identified. Such a
scheme will go a long way towards the maintenance of proper standards and the safeguarding of the
interests of everyone concerned which invariably will lead to the avoidance of any injustice being
caused to the relevant parties. The Ministry of Health is presently organising such a Council.

Lastly, we have provided an equipment/monitoring list which is the minimum required for patient
monitoring list which is the minimum required for patient monitoring and safety. This is similar to
the list put out by the Australian Anaesthetic Society.!”-*!
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Buckley, The Modern Law of Negligence 1988, Butterworth, pages 30-36 and Clerk and
Lindsell on Torts, chapter 11 under the heading ‘Professional Liability - Medicine and Allied
Professions’, page 629.

Mason in the article referred to in note 1 above refers to a decision of the South African Court
of Appeal in 1987 which discussed certain important issues relating to the legal liability of
anaesthetists. Mason states: ““A surgeon and anaesthetist were appealing against conviction for
manslaughter arising out of the death of a young girl during tonsillectomy. The inexperienced
anaesthetist had inadvertently intubated the oesophagus it became obvious that the patient was
cyanosed. The surgeon was thus forced to take over the anaesthetic managementand reintubate.
Unfortunately resuscitation was not successful. In upholding the appeal by the surgeon and
confirming conviction and sentence of the anaesthetist the judge ruled that the operating
surgeon and anaesthetist are members of a team and neither is responsible for the other’s
negligence. He further held that they are not agents of one another and neither is employed
or controlled by the other’.”

1987, Penguin Books Ltd, England at page 79. See also Buckley, The Modern Law of
Negligence, 1988, Butterworth, page 283-290 and Bartlett, Professional Negligence, 1985,
Law Book Co, Australia, Chapter 7.

Skegg, Law, Ethics and Medicine, Studies in Medical Law, 1988, Oxford University Press,
Chapter 2. ‘General Capacity to Consent to Medical Procedures’ and Chapter 4, ‘Consent to
Medical Procedures’. See also Mason and McCall Smith, Law and Medical Ethics, 1983
Butterworths, page 117 under the heading, ‘Proceeding without consent - the consequences’.

His Majesty Sultan Azlan Shah, “Medicine, Ethics and the Law” in the book His Majesty the
Yang Di-Pertuan Agong Sultan Azlan Shah, 1989, Professional (Law) Books Publishers, Kuala
Lumpur, at page 141 and Skegg, above at pages 76-95.

These are deductions made by the writer from the studies of cases which were made available
to the writer.

These are deductions made from case notes made available to the writer.

See Table 1, below.

Table 1
Percentage claims reported by specialists (hospitals)
0&G 28%
General Surgery 21%
Orthopaedic Surgery 19%
Anaesthesia 11%
Accident and Emergency 11%
Psychiatry 4%
Others 6%

This is the present state of affairs in East Malaysia as observed by the writer.

See Clerk and Lindsell referred to in note 2 above, Chapter 3 and Buckley, referred to in note
4 above at para 18.19 and 18.20.

324



13.

14.

15.

16.

17.

18.

19.

20.

21.

See Table 2, below.

Table 2
Malaysia — Anaesthetic Experience 1982 to 1987 (Private Sector)

Claims : 7 cases
3 cases settled out of court : 1 brain damage
2 deaths
Total payment in excess of M$300,000
4 claims as yet unresolved:
Hypoxia :  CNS damage during appendicectomy
Hyponoxia : 2 air embolus : death : SMR
C. Section . Death, cause unknown
Diathermy burn under C.A.
Incidents reported: Malignant Hyperpyrexia
PPH death
Brain damage : cosmetic surgery
Pulmonary Hypertension : Post operative death
Hypoxia 2 Haemorrhage :  brain damage
Anaesthetic deaths : cause unknown
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1987; 59: 834-41.

3. Buck,N.,Devlin, H.B. Lunn, J.N. The Report of a Confidential Enquiry into Perioperative
Deaths. London: The Nuffield Provincial Hospitals Trust, 1987.

See Table 3 (Government Sector).

See Table 4, below.

Eichorn, J.H., Cooper, J.B., Cullen D.J., Maier, W.R. Philip, J.H., Seeman R.G. Standards for
patient monitoring during anaesthesia at Harvard Medical School. Journal of the American

Medical Association 1986; 256: 1017-20.

American Society for Anesthesiologists. Standards of basic intraoperative monitoring News-
letter 1986; 50:9.

Cass, N.M., Crosby, W.M., Holland, R.B. Minimala monitoring standards. Anaesthesia and
Intensive Care. 1988; 16:110-113.

Advisory Report on Anaesthesiology, Part I: Recent developments in anaesthesiology.
Committee of the Health council of The Netherlands, 1978.

Recommendations for Standards of Monitoring during Anaesthesia and Recovery. Published
by: The Association of Anaesthetists of Great Britain and Ireland.

325



JUSWIA1IS

1179p (0130

uone[ruaAodAy
29 [BSI9ARI JOO( |

J[ews,] — s1edk gg

1Moo FUpUsd  |-0IMAU YITM I00] WOOI "I UT JSALE ")) [enuejy | AouaSiourg V'O Iopun) sorpuedde 91noy
IDAT] UL ILJUT SISOPIOB0}aY
patesuedwod anssn Ae] ‘(1 % erwoeondes
jou {WRLIOA] *d ¢ ynm 1ood "y o 1do-axd KouaG1ouro QuTure]a R S[eJA —I[Npe
Paso[o ase)) pIem Ul pai(] pojeIosSnNSaI Jg MO [enueA uRg A/I opupn $S20sqe [eaIN|D)
0000S°S$ N oqmi 1A —
JUSUIAIISS Jo Jusura3porsi( : 1o aered pue
1092 Jo 10 DI Ut par(g UT 1S31IE OBIPIE)) TenueA QATIO9H V'O Iepun diy 13910 jo meday
00°000°8$ N
poresuaduwoo MBI — STeak T
JUQWID1I9S UI00I ATOA0DI KouaZrowro QuTUIe)a Y] §590sqe
HNos Jo 1o NJ W pa1q UL 1Solle OBIpIET) [enuej ueg AT pUn reumngur o]
STILIY}IROR)S)
‘INHA SISOI9N oeipIesApelq |, J[eura — SIeak QT
Y2 698 V1S W IR[NOSBAY {, uotsuajodAH reurds INWSJ I0 YU G861
patesusdwio)) | YIim POISA0IRY {, 10 UI 1S91Ie ORIpIE)) 004 241109 Iapun QIMIOBI} YIIM VAN 01 1861
o[ewId,] — SIeDA ¢
sueydoous
uorjorIX? 03 Iotid [eIIA JUSLINOUOD
JUOWII119S JoTyep juasaId s31] ‘sprem ur 1selre Kouagroura 29 $$905qE [BIUS(]
1mMod Surpuag OINJU 2IIAAG OBIPIED YIIM SUOIS[NAUOD) IIN o g YD Iepun UoTIoRN XS [BIUS(]
e — SIeok /§
JUSWISTII9S UOTIOIRJUT [BIPIBSOAIA 9m103 Ie[npou
1003 FuIpua JO urpalq { 10 UL 1Sa1re SeipIen d9 % Ddd JATI9] V'O epuf) -nnu o1x01 93nH
Apog/1 o (yoewoss ur Slewe — S1e3k /7
00°00S°LS N [eroused 10§ pagdpo] Keids sureoo[AY N7g 0861
paresuadwo)) Awoidornsen) Jo 91zzou) Apoq ugrero] TenueyAl QAT YD _pun Iequn pejenusy 01QL61
suonyesduy BISAY}SIBUY Xag / 38y
[8337-031pajAl UW0Y INQY suonedduio)) SurIoytuo £owadan Joad£y, uonelad(sisousei( Ieax

s[e3tdsof] JuUIWUIIA0L) UBISAR[BA UI SISED [BSI[-0IPIJA : € J[qeL

326



JUSWIAIIAS prem Yooys one[Aydeue Iojuowr | Adusfiourd uture}ay| S[BN — STeak ¢
1mod Furpuad ut pasp) ( go urisey ' 004 e g A/139pun §S905qV 9[qIpUB] ]
RN — sreok 8¢
JUSWIAYIIS aeIs suorioeal one[Aydeuy SI0JTUOW sdAtod eseu iq
1Moo Jurpued EINSACYLY { 1SoLy *D) ddg » 004 9ATI09[Y V'O Iapup) STIISNUIS “XBW JTUOIYD)
JUSWIAIRS uoneqMUI "JIp
1In09 Jo eruoexodAH woxy Jewa — sreak G
no Surpua paI(q MO W Isarry D [enue QAT V'O Ispup nedar 100[J O1A[o]
3nup yo 01 asuodsar
JUSUID[IIRS qels sneouksorpr/wsedg SIOJTUOA] S[ewa,] — sreak (¢
1Moo urpue aanEIafo A oyouoIg jeIXouy dg % 00 | AoueSrowyg V'O Ispup UOT09S UBdIBsae))
1da(q .
JUSWID[IILS yeap SNONRWISE SOJE]S NDI ur A9V 9580 o[ewa, — s1eak O
1Moo JuIpusJ welg urerg {1S91IY oeIpIe)) dg» 004 ur useg [BOIPAA BWIYISE [RIYOUOIg
AyredoKworpre)) ;,
wsIoquIa Areuournj
JUSWIes oyoxns wals O pImyj onoruwry |, olewra,] — s1eak 9¢
1mod Jurpuag ure1q jo pai(] wox YO Ul 1S9y D renuepy | AoueSiowryg V'O Ispun UOI}0dS UEQIBSIE))
Ksted requnq
JUSWID[IIS -opnyed pue uorne[uaA Juny auo
1IN0 JO Jusurrredu 2% Yoed surfeuaIpy SRN — sTeak /T 0661
no Surpua eIuew IaySTH YO U 1Sa1LIe ORIpIR) [enueA 9ATIORY V'O Iapup uonerado onf [mpre) 019861
JUSUID[IIRS ¥O o[eWd,] — SIeak G
1Moo Jurpue paI(q Ul 1S91Ie OBIpIE)) TenuejA 9ATIOH V'O Ispup) 150 ueLIRAQ
suonediduy BISIYjSsaeuy Xag / 33y
[e891-091pa]y aWod InQ0 suonjedduwo) Surioyuof Kduadin JoadAy, uonesadQsisouderq Ieax

327



Table 4
Recommendations for standards of monitoring during anaesthesia and recovery

Monitoring of anaesthetic machine:
1. Oxygen Supply:

a. Bulk supply . Low pressure alarms
Audible warning device

b. Oxygen Analysers :  each anaesthetic machine

2. Breathing system

a. Disconnect alarm

b. Pressure manometer

C. Respirometer

d. Capnometer / capnograph

3. Monitoring the patient

1. Continuous monitoring devices
a. ECG monitor
b. Non-invasive blood pressure monitor
c. Pulse oximeter
d. Pulse meter — if ECG monitor not available
e. Capnometer / Capnograph where appropriate
f. Peripheral nerve stimulator
g. Temperature monitor -
2. Specialised monitoring
a. Intra-arterial blood pressure monitoring

b. C.V.P. monitoring
c. P.C.W.P. monitoring

4. Recovery
a. Adequate monitoring system
b. Trained nursing personnel
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